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INTRODUCTION

These briefing notes assume that the reader has a good level of knowledge of the Freedom of Information (Scotland) Act 2002 (“FoI”), the Disability Discrimination Act 1995  (“DDA”) and the Data Protection Act 1998 (“DPA”) and are primarily aimed at staff who have responsibility for FoI compliance in colleges and universities.  More detailed information regarding the obligations of universities and colleges under the FoI is available from the Joint Information Systems Committee.

The intention of the  FoI is to give members of the public the right to be informed about the internal workings of public authorities and the right to access information held by them.  Under the FoI, all public authorities (which include universities and colleges) require to adopt a publication scheme under which certain types of information will be systematically published and to deal with specific requests made from members of the public for information not included in the publication scheme.  The obligations under the FoI have been brought into force in stages, with the date of final implementation being 1 January, 2005.

The FoI does to some extent parallel the Data Protection Act 1998 (“DPA”) which gives the data subject the right of access to personal data held about him or her (a right which includes, but is not limited to, information held by public authorities). The main difference between the DPA and the FoI is that a request for information can be used to elicit information about matters which are not personal to the inquirer.

Disabled people can already use the DPA as a means of gaining access to their personal data and as a result of the FoI, disabled people will also now have access to a much wider range of information.  The aim of these briefing notes is to provide a summary of what the new obligations under the FoI mean for disabled people and universities/colleges and to outline what systems universities and colleges might put in place to deal with requests from disabled people under the FoI.

A
PROVIDING INFORMATION IN A SPECIFIC FORM

1
The General Position 

Any member of the public can request information from universities and colleges under the FoI.  In making a request, the applicant may express a preference for receiving such information in one of three ways specified in the FoI. These are outlined below.  If a university or college receives a request for information to be made available in a specific format, then the university or college must supply the information (unless such information is exempt from requiring to be disclosed as outlined in Section B of these briefing notes) in the way requested, provided this is “reasonably practicable”.  The three specific formats that can be requested are:-

i
in a permanent form (or another form acceptable to the applicant).  This may involve making information available by email, in braille, large font etc depending on the requirements of the applicant;

ii
by providing an opportunity to inspect the record containing the information;

iii
by providing a summary or digest of the information (in permanent form or such other form as the applicant wishes).

In deciding whether it is reasonably practicable to meet a given request, the university or college requires to look at all of the circumstances including the cost involved, the volume of information to be processed and the ease of conversion to the requested form. If the university or college finds that a particular request is not “reasonably practicable” to fulfil, it must explain this to the applicant in writing while supplying such information as is reasonable in the circumstances.  

Example

If an applicant requests a transcript of a voluminous manuscript record, it may be acceptable for the university or college to reply in accordance with the timescales specified in the FoI:  “The cost of meeting your request would run into tens of thousands pounds and it would take years to supply the information you need which is not in our opinion reasonably practicable.  The quality of the originals is such that a photocopy would probably be illegible and is therefore likely to be unsatisfactory.  We would invite you to make an appointment with our archivist to view the material”.

2
Modification in favour of disabled applicants

The FoI provides that the test of reasonable practicability in providing information in a particular format is not to be taken to detract from the duty of service providers/the providers of education services to provide "reasonable adjustments" under the Disability Discrimination Act 1995 (“DDA”). 

This means that, even if a public authority could successfully argue that to deal with a request in the format required by a disabled applicant would not be reasonably practicable under the FoI, if it would be considered to be a “reasonable adjustment” under the DDA, then the requirement under the DDA must be complied with.

3
Timescales and Fees

Generally speaking, a university or college must comply with a request no later than the twentieth working day after which the university or college receives the request or the twentieth working day following receipt of the fee (if one has been charged) by the university or college.

Universities and colleges are entitled to request a fee for providing information under an FoI request. However, the fees regime is not intended to allow a university or college to recover the full costs of dealing with a request.  The Freedom of Information (Fees for Required Disclosure) (Scotland) Regulations 2004 (the “Regulations”) state that the first £100 of costs cannot be passed onto the applicant.  Thereafter, 10% of the prescribed costs may be charged up to an upper cost limit of £600.  Should the projected costs for the provision of the information exceed the prescribed amount of £600, the university or college is not obliged to comply with the request.  If the university or college chooses to comply, it may recoup all of its costs above £600 subject to not being entitled to recover staff costs involved in dealing with request at an amount greater than £15 per hour per member of staff. Where a university or college envisages a charge being made for information it requires to issue a fee notice to the applicant setting out the estimated level of fee which it intends to charge.

B
INFORMATION WHICH MAY BE EXEMPT

There are 17 classes of exempt information in the FoI.  Information which is exempt does not require to be released to an applicant on request.  There are two types of exempt information:- absolute and non-absolute.  Absolute exemptions include confidential information, court records, personal data dealt with under the DPA, information subject to a prohibition on disclosure and information otherwise available (such as in a publication scheme).  If the information requested falls into one of these categories, the university or college is not required to release it.

With regard to non-absolute exemptions, which include the effective conduct of public affairs, law enforcement and commercial interests, a public interest test has to be applied to establish whether the information should be disclosed.  This means that universities and colleges require to consider in all the circumstances of the case whether the public interest in providing the information is outweighed by the reasons for withholding it as exempt information. 

Where a public authority refuses to provide information, it is required to issue a notice explaining which exemption applies and why.  Where a non-absolute exemption applies, the authority must also explain why the public interest does not favour disclosure.

The courts are unlikely to look with favour on attempts to deny information.  For example, experience in other jurisdictions suggests that courts may be willing to find in appropriate cases a public interest reason for making information otherwise considered as confidential available to the public.  Exactly how the exemptions will operate in practice remains to be seen.

C
HOW THE ACCESS RIGHTS MAY BE UTILISED BY 
DISABLED PEOPLE

Universities and colleges have duties to disabled students and prospective students under the DDA not to treat them less favourably for a reason relating to their disability and to make reasonable adjustments where students or prospective students are placed at a substantial disadvantage as a result of their disability.  Claims under the DDA that students have been discriminated against by universities and colleges are increasing.  It is therefore possible that disabled students and prospective students could use the new rights under the FoI to assist them in establishing that discrimination has taken place.  This section highlights some of the ways in which disabled students may be able to utilise the FoI in this way and the potential liability issues for universities and colleges to consider.

1
Assessing statistical information


Example

Miriam is an applicant for a specialist course in nuclear power technology.  Her application is rejected, without interview, on the grounds that the course is fully subscribed. Miriam’s school grades are good.  Miriam has schizophrenia which she has disclosed on her application form. She believes that her application has been rejected because of her impairment and she is considering making a claim of discrimination under the DDA.   What rights will Miriam have to obtain information about her application?

Under the DPA, Miriam could request to see copies of any information held about herself by the university.  In addition, under the FoI Miriam could request to see information (a) about the department policy on interviews for applicants; (b) about the number of applicants with mental health issues who have applied for the course; (c) the number of these who were offered places; and (d) why unsuccessful applicants have been rejected.

Miriam may be able to use such information to demonstrate that there is a pattern of rejection for disabled applicants which may assist any claim which she has under the DDA, as would any staff comments indicating a discriminatory attitude.

2
Probing the application of reasonable adjustments


Example

Joe has just finished a literature course at university.  His degree classification disappoints him.  He suspects that his severe dyslexia has prevented him from obtaining better grades.  He has previously advised the university of his dyslexia and the university agreed that as part of its duty to make reasonable adjustments under the DDA it would allow Joe extra time in exams and not make any deduction of marks for spelling errors.  What information could Joe request access to in order to determine whether these adjustments have been correctly applied?

Under the DPA, Joe has a right to a transcript of the examiners’ comments (though not to the script itself). Under the FoI, Joe may be entitled to see marking schemes applied by the university to the exam scripts of students who have dyslexia.  He may also be entitled to see copies of any minutes of the committee which decided the final grades. 


Example

Ruth is a final-year accountancy student diagnosed with narcolepsy.  Ruth has concerns about the possible impact of her condition on her final grades.  Ruth believes that Randolph, the recently appointed head of the accountancy department, has a negative attitude towards disabled students in general, and she has experienced hostility from him in connection with her illness.  She also believes that the accountancy department has under Randolph’s leadership become less helpful in making the reasonable adjustments she requires.

In order to elicit the accountancy department’s and the university’s views on disability, Ruth makes a request under the FoI to the university’s finance and accounting department to see all items of internal correspondence dating since the appointment of the current head of department which relate to students’ illnesses, absences and requests for consideration on grounds of illness.  Ruth specifies that this is a FoI request and she asks that all identifying references to students be taken out to eliminate any data protection issues.

There are a number of exemptions under the FoI which may apply to the type of information requested by Ruth which may mean that the university does not require to supply the information requested to her.  If this is the case, the fact that the information is exempt requires to be communicated to Ruth in accordance with the timescales specified in the FoI.

If however such information does not fall within any of the exemptions in the FoI and it does require to be made available, any evidence that senior officers of the university have adopted a hostile or disparaging tone towards disabled students may assist Ruth in any claim she may have against the university under the DDA.


Example

Farah, a student on an environmental health course, has a visual impairment.  She complains that she has suffered discrimination because the staff teaching physics and measurement techniques have failed to provide her with necessary additional instruction in the use of measuring equipment.  As a result she believes she has had to repeat a year of the course and incur substantial extra cost.  

Farah requests to see a copy of a schedule of the number of department staff who have had staff training on disability discrimination issues.  The department advises that no information on the matter is available and refers Farah to other departments in the university that have a role in assisting disabled students.  However, none of these departments have this information either.  

The Disability Rights Commission Code of Practice (relating to Part IV of the DDA) makes it clear that staff training is an integral part of DDA compliance and can in certain circumstances be a defence to claim for discrimination. If Farah was to raise a court action, the failure to produce information on staff training might be detrimental to the university’s defence of any claim of discrimination.

3
Access to Academic Materials 


Example

Mark is a linguistics student who is dyslexic. He is apprehensive about a series of lectures by Magda which involve unfamiliar terminology which, he fears, will take him a long time to master.  He would like advance sight of lecture materials but previous requests for this have been refused. He is unwilling to pursue any complaint because he is afraid that this would strain his relationships with staff.  

Mark’s mother, Delilah, is indignant about this situation and makes an FoI request for access to Magda’s notes upon which the lectures are based.  She specifies that she would like these notes to be on disk.

The university may argue that this information is exempt from the FoI as the lectures are going to be made available following the actual lectures.  The university may however run into problems with this argument since Delilah can reasonably say that the lectures will not be available to her as she is not a student. 
Therefore, in this example, Mark’s mother may be entitled to request the lecture notes in advance of the lecture under the FoI but Mark will not (as the lecture notes are going to be made available to Mark anyway and would therefore be exempt from an FoI request made by Mark).  Failure to make the notes available to Mark in advance of the lecture may, however, be a failure to made reasonable adjustments under the DDA.

Universities and colleges may feel uneasy at the prospect of having to make course materials available to any member of the public submitting a request under the FoI. The Scottish Information Commissioner’s current guidance in relation to course materials is that course materials should be made available on request unless the university or college can rely on one of the exemptions contained within the FoI e.g. that such disclosure may be prejudicial to commercial interests.  It should be noted that the successful use of exemptions under the FoI shall depend on the facts and circumstances of each situation and the Scottish Information Commissioner has yet to issue any definitive guidelines on the use of exemptions.

D
RECOMMENDATIONS FOR UNIVERSITIES AND COLLEGES
1
Establish suitable means for meeting requests for information in alternative formats

Universities and colleges should review the arrangements they have in place for providing information in alternative formats.  Not all requests for information in alternative formats will come from disabled people.  For example, requests may be made for information in languages other than English and universities and colleges will require to meet such requests under the FoI when “reasonably practicable”.  

Even if a request from a disabled student or prospective student for information in a specific format under the FoI may not be deemed to be reasonably practicable under the FoI, universities and colleges currently have an obligation to make reasonable adjustments for students and prospective students under the DDA which is likely to involve making marketing materials, course materials and other information which may require to disclosed under an FoI request etc available in a range of formats.  The duty to make reasonable adjustments under the DDA is not in anyway affected by whether producing information in a certain way may or may not be deemed to be reasonably practicable under the FoI 
2
Consider situations where the university or college may be vulnerable

Universities and colleges should consider that all information which they hold is potentially available to the public (including email exchanges) as a result of the FoI.  Therefore, all information should be reviewed in this context to ensure that insofar as possible such information does not cause potential liabilities of any kind for universities and colleges.  In the context of this briefing note, particular attention should be paid to disability related information (including statistical information) which may be available either through the publication scheme or by an access request.

3
A method of damage limitation?

The potential publicity of internal communications in a university or college may lead to changes in the way people communicate.  In the context of disability discrimination it is possible that people will become more sensitive to the implications which may be drawn from careless references to impairment or to particular disabled people.  For example, a joking or insensitive remark may be taken to reflect a tendency to stereotype or disparage disabled people, and may be used to assist establishing a claim under the DDA.

Universities and colleges are recommended to undertake staff training in key areas such as FoI, DDA and DPA and have clear policies on written communications.

4
Lecture notes and academic materials
Generally speaking, any materials produced by a member of university or college staff in the course of their employment are owned by the university or college.  However, some universities or colleges may have a policy where ownership rights of copyright works are waived in favour of the academic/author.  Universities or colleges may also use visiting or guest lecturers or consultants who are not employees and therefore the university or college will not own the work produced by them.   

Ownership issues may have implications for universities and colleges if requests for course information are made under the FoI. Unless the university or college can demonstrate that such course materials fall into one of the exempt information categories under the FoI, such course materials would require to be disclosed.  However, if the university or college does not own the course materials, it may be infringing the copyright of the academic/author in making them available to members of the public.  Universities and colleges are advised to review the ownership position of academic teaching materials in order to ensure that the new access rights can be implemented in such a way as to respect not only the sensitivities but also the legal rights of the authors while at the same time meeting the requirements of the FoI. 

� JISC Briefing Paper on the Freedom of Information (Scotland) Act 2002 – www.jisc.ac.uk
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