Disability disclosure, confidentiality, and evidence in a Higher Education context: Extended Guidance Notes

Legal Note:  

This document is intended to give general guidance only.  It does not constitute legal advice and is not an authoritative statement of the law.   Professional advice should be sought before acting on the material contained in this document, as it may not be appropriate to your circumstances.  This document relates only to the general disclosure of disability information and does not cover legal obligations which may apply to an education institution including under the Disability Discrimination Act 1995 or otherwise.

Note On Language 

In these Guidance Notes we use the language of “impairment” and “disability” as defined by the social model of disability. It is also the preferred language of the disabled peoples’ movement.  Whilst people have impairments, e.g. deafness, blindness muscular dystrophy etc, disability is the outcome of the interaction between a person with an impairment and the environmental and attitudinal barriers s/he may face.  The Disability Discrimination Act 1995 (DDA), however, uses the term “disability” to mean what the social model defines as “impairment”, so it occurs in this way in these Guidance Notes when direct quotations from either the DDA or its associated Codes of Practice are used. 
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Section One:  Introduction

Why should an institution encourage a student to disclose information regarding disability-related requirements?  How can an institution ensure that it is satisfying all aspects of the law regarding confidentiality and the handling of personal, sensitive information?  What evidence relating to a student’s impairment should an institution be holding, and why?

Questions such as these highlight the complexities involved when dealing with matters of disclosure, confidentiality and evidence as they relate to disabled students.  They also highlight the importance of institutions having clear policies and procedures in place to avoid the possibility of the institution finding itself in breach of the Disability Discrimination Act 1995 (“DDA”), the Data Protection Act 1998 (“DPA”), and the law of confidentiality.

These notes are an attempt to offer guidance on some of the issues surrounding the gathering and use of information about student and applicant impairments in Higher Education.  Where appropriate, examples have been used to demonstrate the point being presented. The open-ended nature of the legal obligations and the great variety of institutional arrangements in modern Higher Education make it very difficult to draw out general rules of procedure.   These notes are not intended as a substitute for professional advice on an institution’s legal obligations.  Their aims are to note the main areas where problems can arise, to explain, using illustrative examples, some difficulties that can occur, to give some examples of good practice and to make some general recommendations for procedure and the development of institutional systems.  These notes also assume that the reader has some basic knowledge of the DDA.  Further information regarding an institution’s obligations under the DDA, is provided by the Disability Rights Commission (DRC) on www.drc-gb.org.  In addition, help, resources and other information will be available within your institution.  If you are involved in making any type of decision about a student’s disability-related requirements, you are advised to seek advice from those with expertise in this area.

Section Two: Disclosure

2.1. Significance of disclosure 

Disclosure of information by applicants/students has particular significance under the DDA. 

The relevant section of the DDA (s.1) defines a disability as “an impairment, mental or physical, which has a substantial and long-term adverse effect on the person’s ability to carry out normal day-to-day activities”.  The DDA places the student/applicant under no obligation to disclose an impairment. On the other hand, if a student/applicant does disclose to any individual employed or contracted by the institution, it is likely that the institution will be deemed to know about the student/applicant’s impairment thus immediately giving the student the protection of the DDA.

With respect to disclosure of information related to disability, the Code of Practice relating to the education sections of the DDA (produced by the Disability Rights Commission) provides that (4.19) “If a disabled person has told someone within the institution or service about his or her disability, then the responsible body may not be able to claim that it did not know.”  The only exception to this, supported in the Code, is that disclosure made in the context of a counseling or therapeutic relationship would normally be the subject of a duty of confidentiality due to the nature of such a relationship.  Wider issues relating to confidentiality are given further consideration in Section Three.

The key reason for disclosure, from an applicant/student’s perspective, is to inform the institution of an impairment and to get reasonable adjustments made.  In other words, the applicant/student will want not solely to disclose the fact of an impairment but to explore the practical implications in terms of the kinds of activities that students on a particular course are called upon to do.  If barriers exist which prevent a student from having full access to the course for reasons related to an impairment, it falls to the institution to devise and implement reasonable adjustments which will mitigate or remove these barriers as far as possible.

Although there are benefits, as outlined above, which may encourage disclosure, other reasons exist which may incline the student against disclosing.  Many disabled students may, for example, have experienced stigma and embarrassment as the result of the responses of those to whom they have disclosed an impairment.  Others may fear discrimination or believe that disclosing an impairment will not be of benefit to them.

There may also be the (remote) possibility that reasonable adjustment is impossible.  There may, for example, be cases where there is such a mismatch between a disabled person’s impairment and the demands of the course of study as to make the course inaccessible to the disabled person (see Section 2.3 for more information).  

2.2.  Disclosure and Reasonable Adjustments

Where it appears that an institution has failed to make reasonable adjustments for an applicant or student with an impairment under the DDA, there are two main issues to consider from a legal point of view:  (a) whether the institution can be said to have known about the person’s impairment and (b) whether an anticipatory reasonable adjustment should have been made.  

(a) Did the Institution Know?

As stated earlier, the Code of Practice provides that (4.19) “If a disabled person has told someone within the institution or service about his or her disability, then the responsible body may not be able to claim that it did not know.” 

There are some related issues regarding confidentiality, which will be dealt with in Section Three.  In general, however, it can be assumed that the institution will be taken to know what at least some (or even one) of its employees know. 

If the institution did not know, and could not reasonably be expected to have known, then it cannot be said to discriminate by treating a disabled student less favorably or by failing to make reasonable adjustments.  However, failure to find out about a person’s impairment will not be an excuse for the institution and the circumstances may be such that the institution ‘ought reasonably to have known’ through some other means.  It is important that institutions have procedures in place to handle these scenarios.  Such a situation might result where:   

(i)
the impairment is obvious (e.g. a wheelchair user).

(ii) a disabled applicant applies to the institution in such a way that the institution is put on notice that s/he has an impairment.  

Example 2.2A

An applicant does not declare his impairment on his application form. When he calls up to confirm his attendance at a selection interview he talks to the admissions officer via Typetalk, the telephone service for deaf people. The admissions officer does not ask the applicant if he will need any adaptations to the selection interview and fails to alert the interviewers for the course that the applicant may be deaf. The interviewers do not realise that the applicant is deaf and do not take any steps to ensure that the interview is accessible to him. The responsible body might reasonably have known that the student was disabled. The failure to offer adaptations is, therefore, likely to be unlawful. (Code of Practice, Example 5.14A)

This case is relatively straightforward in that in practice only deaf people use Typetalk, so it is pretty unambiguous notice that the institution is dealing with a deaf person; moreover, the admissions service really ought to know this; they are taking calls of one sort or another every day.  

(iii) A student’s performance indicates that there may be underlying issues related to an impairment.  Consider the following examples:

Example 2.2B

Harriet, a history lecturer, marks dozens of first year essay scripts every day.  One day she comes across an essay by Gregor, a student unknown to her.  Gregor’s script is word-processed but pretty near unintelligible; punctuation and spelling are bizarre; inappropriate words abound as if introduced at random by the software.  It crosses Harriet’s mind that Gregor may be dyslexic and as such may be disabled in terms of the DDA.  She refers Gregor to the Learning Support unit, which may well refer him for a dyslexia assessment and will probably offer him help with basic writing skills. 

The fact that specialist support is available speaks strongly for the institution’s anticipatory response to the DDA.  Admittedly, not every student who has literacy difficulties will be dyslexic, but support is available to those who need it, regardless of whether they technically fall within the scope of the DDA.  

Example 2.2C

George, head of department of sociology, is approached separately by seven students on the eve of the term examination.  These students claim that they are experiencing intolerably high levels of anxiety because of the upcoming exam.  George is disposed to be unsympathetic and dismisses the students, telling them in effect that they ought to study harder and prepare themselves better for assessments.  Unknown to George, one of the students, Victor, who is complaining about his level of anxiety, has in fact a history of anxiety disorder, which he has not disclosed.  The sociology department has hundreds of students.

The institution would appear to be at risk of discriminating against Victor only if, through its staff, it knows (or ought to know) about his impairment.  Ought George to know, on the basis of the evidence before him?  This seems to be asking a lot.  He has no special expertise in mental illness.  If he has hundreds of students, he probably doesn’t even know Victor to look at.  And yet, an attack of anxiety may be an unusual thing that indicates underlying illness; the kind of thing, in fact, that under particular circumstances might serve to put the institution on notice that a student may be disabled.  It would at least do no harm, and might serve to forestall possible complaints of discrimination, were George to advise the seven anxious students that, while there is nothing to be done about this assessment, if they have a general problem about anxiety at exam times, there are people in the institution they can go and see.   

(iv) Information is gained from third parties, including family members and fellow-students (although an institution should be careful how it acts upon information received from third parties and should where possible try to verify such information with the student). 

(v) A student submits several medical certificates for the same illness to Registry and where the illness is such that it might be classed as a disability under the DDA:

Example 2.2D

Harry is a languages student with a depressive illness.  He has not disclosed this illness to the University and is reluctant to do so.  He has however submitted medical certificates for three periods of absence this year amounting to a total of five weeks.  In each case the GP has certified  “Nervous Debility”.  These certificates are submitted not to the teaching departments directly but to a central registry which circulates the information to the departments concerned.  One of these departments has informed Harry that, because of his poor attendance at mandatory tutorials, he will have to repeat the year.  

On the face of things it appears there has been no disclosure here.  (Nor is it obvious, in fact, that if there has been disclosure, the institution was guilty of discrimination). Certificates drawn more transparently in terms of a well-established psychiatric condition, such as depressive illness, might well amount to an effective disclosure.   The fact that Harry is so reluctant to let a certificate in such terms go to the University may be seen to raise a question whether the University’s system of reporting is sufficiently encouraging of disclosure.  See Section 4 for further information regarding medical evidence.

Not knowing about a person’s impairment might not be an excuse for the institution if it failed to take steps to find out.  The Code gives the following example to illustrate this point:

Example 2.2E

A man with a medical condition that causes fatigue and subsequent loss of speech control applies to a university for a postgraduate degree. The application form does not ask whether he is disabled nor whether he would have any particular needs when attending interview. He attends an interview, during which he is very listless and his speech is very slurred because he is tired from the journey, and the selectors turn him down because of this.  He mentioned at the interview that he felt tired but the panel ignored this.  The admissions office made no attempts to find out whether the applicant was disabled. Because this information might reasonably have been known, the selectors’ treatment of the applicant is likely to be unlawful. (Code of Practice, Example 4.18A)

The institution is under a duty to encourage the student to disclose an impairment (Code Of Practice, para 4.18).  Such encouragement may take many forms.  The Code suggests that the following may be appropriate:

· asking the applicant to declare an impairment or disability-related requirements on the application/matriculation form (or other documentation which may be completed by the student such as an application for accommodation or information about careers);

· providing opportunities for disclosure to staff, such as teaching staff;

· asking students in advance of exam time if they require disability-related arrangements;

· explaining the benefits of disclosure and measures taken to handle information about disability in a sensitive way;

· ensuring that the atmosphere and culture of the institution is open and welcoming so that a disabled student feels safe to disclose.

In addition, encouragements to disclose can be circulated to students at key times in the academic year and the existence of specialist resources in the institution, such as disability and technology advisers and learning support specialists, can be publicised.

The Code goes on to say that what is reasonable in this area will depend on the character of the institution: what is appropriate in a big university may not be appropriate in a smaller institution. 

(b) Making Anticipatory Adjustments:  

Separate to the link between disclosure and reasonable adjustments, the institution is also under general anticipatory duties to make its courses, services and facilities accessible.  Examples include the provision of Learning Support to assist students with writing skills, making adjustments to the physical environment to improve accessibility to buildings and reviewing the accessibility and inclusivity of courses offered by the institution in terms of course content, delivery and assessment methods.

Recommendation for practice (1): Encouragements to disclose can be embedded in the institution’s information systems.

Questions can be put on application forms, reminders of the institution’s policies and encouragements to disclose can be circulated to students at key times in the academic year.  The existence of specialist resources in the institution, such as disability and technology advisers and learning support specialists, can be publicised.

Recommendation for practice (2): Good practices by the institution can minimise the need to disclose.

The natural effect of anticipatory reasonable adjustments embedded in the general design of courses might be to make disclosure unnecessary in many cases.  

Recommendation for practice (3): Appropriate training and exhortation to staff can make them easier to disclose to, and help them to handle disclosure in a way that is both useful to the student and meets the institution’s legal obligations.

Staff development can help staff to deal respectfully with disabled students who disclose and may save staff from making elementary mistakes which can involve the institution incurring liability under the DDA, the DPA and the law of confidentiality.  It can also help staff to handle disclosures by ensuring that they know what resources are available, what to advise the student and to whom they should pass relevant information about the student’s impairment and support needs.

Recommendation for practice (4): The institution should ensure that it is easy to disclose and easy to decide if a person has disclosed.

Efforts should be made to ensure that students know that facilities exist in the institution for them to disclose impairments in a way which is responsive to their sensitivities about disclosing.  Establishing such a system and promoting it to students so as to encourage disclosure may well count as an effective anticipatory reasonable adjustment.  

In summary, liability for failure to make reasonable adjustments for specific students will attach only where the institution knows or reasonably ought to have known about a student’s impairment.   This may mean that where the question was never asked, where disclosure was not encouraged, or where the institution ignored unambiguous signs, the institution may be deemed to know about an impairment. In addition, one cannot rule out the possibility that information gained from third parties, including family members and fellow-students, could, in some cases, be compelling enough to put the institution on notice that a student may be disabled.   However, as outlined above, extreme care should be taken before acting on information obtained via third parties.

We can sum the foregoing sections up by saying:  the institution is under a duty to encourage disabled applicants and students to disclose that they have an impairment or disability-related requirements.  Once the student is on course the institution ought to keep the issue of disability open in the sense of encouraging disclosure, periodically and at significant times, and show itself ready to discuss whatever arrangements are necessary to make study accessible.   At the same time, the law requires and it is in any case wise to take a longer view:  many such reasonable adjustments can be rendered unnecessary by changes in the general practices of the institution.   

2.3.  What about situations where disclosure may result in an applicant being denied access to a course of study? 

The idea that disclosure is always a positive thing, allowing reasonable adjustments to be made and rendering accessible that which was otherwise inaccessible, must be qualified by the recognition that not all courses of study are compatible with all impairments.  Where a student seeks to access a course which, because of its content or how it is delivered at a particular institution, really is incompatible with the impairment, disclosure becomes problematic. 

A number of points need to be made here.  First of all, one should make a distinction:  where an applicant discloses an impairment which is incompatible with a course as delivered at a particular institution, and is turned down by the institution as a result, the only lawful reason for turning the applicant down (i.e. treating them less favorably for a reason relating to their impairment) is the incompatibility, not the disclosure.  The institution will be acting lawfully only if there is a real incompatibility between the student’s impairment and the academic, prescribed or other material and substantial demands made by a particular course.  The institution would also need to provide evidence that this incompatibility still exists after all possible reasonable adjustments have been considered.  The institution should act fairly and reasonably when making any such decision. 

Example 2.3A

Joel applies to study engineering.  He discloses that he has been diagnosed with schizophrenia.  Well aware that it is unlawful to exclude a person because of a diagnostic label, the engineering school asks Joel to apply to his own psychiatrist for a report addressing the question of how far Joel is likely to be able to handle the stresses of study and whether his condition is liable to be inconsistent with study on the course.  In the event that the psychiatrist feels unable to give an opinion, or alternatively should Joel prefer a new assessment to be made, the engineering school will refer Joel to the University psychiatrist instead.  

In this sense, Joel’s disclosure does not exclude him from study.  The psychiatrist’s report might.  If the institution finally decides not to offer Joel a place because of his psychiatric condition, it will be acting lawfully only if there is a real incompatibility between Joel’s impairment and the demands made by this particular course (after all possible reasonable adjustments have been made).

Furthermore, calling for evidence from the applicant — whether to establish the existence of an impairment, or to establish any potential mismatch between a student’s impairment and the core requirements of a course of study or the tasks associated with it — could be discriminatory where it is carried out insensitively, or where no genuine issues of accessibility are involved.  Matters relating to the gathering and consideration of evidence to make such judgements will be explored further in Section Four.  

Applicants should be encouraged to disclose impairments not merely in order to give early notice of the need for reasonable adjustment, but precisely because there will unfortunately be some cases, hopefully not many, in which adjustment is impossible.  

Example 2.3B
Miriam has applied for a course in Gamekeeping and Wildlife Management.  She discloses at interview that her eyesight is impaired.  The institution asks her to take a sight test the results of which show that she will be unable to qualify for issue of a firearms licence.  Possession of such a licence is a non-negotiable requirement for completion of the course.   The institution advises Miriam to withdraw her application.  It offers her instead a course in an allied field which requires no gun licence and where her visual impairment will not be a barrier to completing the course.  

Such an outcome has many positive features.   Miriam in particular has not started pursuing a qualification which she can on no condition get.    

In summary, if an institution is considering refusing an application on the basis of the applicant’s impairment, advice should be sought from various sources within the institution and as many options as possible explored to enable the student to participate in the course before a final decision is reached.  The institution’s deliberations and investigations before reaching a decision should also be evidenced in writing.

Recommendation for practice (5): Assurances relating to the removal of barriers should be realistic. 

It is not in the interests of the institution to give the impression that adjustments can always be made.  It might find itself having to compensate a disabled person who, in reliance upon unwise and over-optimistic assurances about possible adjustments, has perhaps given up a job or incurred other expense to enrol for a course which is in fact wholly inaccessible to him.  Assurances regarding removal of barriers must be realistic and provided to the disabled person at the earliest opportunity. 

Recommendation for practice (6): Course descriptions should provide students with fair, accurate and appropriate information on which to make informed choices.

Course descriptions should fairly and accurately reflect the demands made by a course.  This will often help clarify the issues raised by a particular applicant’s impairment.  Course descriptions are in this sense a valuable aid to disabled applicants in deciding what to disclose.  They should also be cast in a mode which encourages applicants to discuss with institution staff the extent to which a given course is accessible or can be made accessible to them.    

Recommendation for practice (7):  Disclosure itself should only be regarded as preliminary and should lead naturally to discussion of study implications.

Disclosure that one falls into an impairment category, or that one carries a medical diagnosis, contributes little if at all to the task of identifying what are the barriers to study in a particular case.  One person who is blind may need considerable adjustment to study materials and arrangements, while another may need almost no adjustment to be made; that depends on the nature of the subject and the course, as well as on the precise extent or degree of the impairment – matters which require to be discussed with the disabled person.

Section Three: Confidentiality, privacy and data protection

In broad outline, there are three aspects of the law which need to be considered where a student discloses to an institution that s/he has an impairment:

The Disability Discrimination Act 1995 (“DDA”) provides that, where a student discloses to an institution that s/he has an impairment, the institution will be deemed to have knowledge of this and will have a duty not to discriminate against the student.  Where the student requests that the nature or extent of an impairment or of their disability-related requirements be kept confidential, this can have consequences for both the institution and the student.  

The Data Protection Act 1998 (“DPA”) is concerned with “personal data”.  This is defined as any information about an identifiable, living individual.  The DPA also identifies “sensitive personal data” as a sub-set of “personal data”.  The DPA lists the types of information that are considered “sensitive personal data” which includes information about “physical and mental health”.  Information regarding disability is therefore likely to be regarded as sensitive personal data.

The law of confidentiality protects confidential information against disclosure and misuse.  Traditionally, the law of confidentiality protected information disclosed within a relationship of trust and confidence such as that between doctor and patient. By contrast, recent developments in the law have laid more emphasis on the nature of the information concerned and rather less upon the pre-existence of a relationship of trust or confidence.  

3.1.  What are the duties of the institution in the area of confidentiality?

Disability-related information is likely to be, by its nature, confidential information in the sense that it ought not to be freely divulged without cause. Collected by staff in the course of interactions with the student, such information may be protected by the unspoken expectation that the information will be confidential.

In addition, if a member of staff agrees to a student’s request to keep disability-related information confidential, and subsequently discloses such information then, in some circumstances, s/he, or his/her employer, may have to pay damages to the person whose confidence has been broken.  It is recommended that, rather than agreeing to keep disability-related information strictly confidential, staff members should make it clear at the beginning of the conversation with an applicant/student that, while they will do their best to hold the information as confidential and deal with it sensitively, they may in certain circumstances require to discuss the matter with the head of department or other members of staff.  This does not prevent the tutor from agreeing to keep something confidential in a more limited sense.  Thus it would be perfectly in order for a student to request, and for the tutor to agree, that some arrangement be made so that fellow-students or other staff are not made unnecessarily aware of the nature of the student’s impairment or of specific elements of his or her requirements. 

The DDA mentions that confidentiality requests by applicants and students will be taken into account in determining reasonable adjustments. This implies that complying with such a request for confidentiality may sometimes involve making an adjustment which is less satisfactory in some sense than would otherwise be possible. Prudence dictates that the institution should record that discussions took place and perhaps get a confirmation from the student that the adjustment made, if any, was acceptable. 

Example 3.1A

A student with AIDS is on a Chemical Engineering course. He does not want other students to know of his condition. His condition means that he sometimes needs to have time off. His tutors have offered to arrange extra time in the laboratory for him after hours to make up for the time he misses. However, he has refused this on grounds of confidentiality. Instead they offer to provide him with extra lecture notes. Although this adjustment is less effective, it is likely to be lawful. (Code of Practice, Example 6.20A)

Recommendation for practice (8): Institutional policies should be clear on the confidentiality of student disclosure.

The institution ought to have a well-thought out policy on the confidentiality of disclosures of a sensitive nature made by students to staff, and staff who are likely to discuss such sensitive matters with students ought to be well-versed in their obligations.  Such a policy is likely to stress the following points: 

1. Sensitive disclosures should be treated as confidential in the sense that they are not to be discussed or disclosed to anyone without good reason;

2.
If a student makes a disclosure of sensitive information to a member of staff and requests that the member of staff keeps this information confidential, the member of staff should only agree to keep the information confidential to the extent that s/he will not tell anyone else unless s/he has a good reason to do so.

3. Requests for a strict degree of confidentiality, such that the member of staff is not allowed to discuss the matter with a superior, should be declined.  Should a student seek one-sidedly to impose such a requirement on a member of staff, by first making a disclosure and then declaring that she regards what she has disclosed as confidential, the member of staff should point out that s/he will not tell anyone else without good reason but that does not mean that consultation with a superior and further disclosure if necessary is ruled out.

4.
It should be explained to the student, that if information regarding their disability-related requirements is only known by one or a few members of staff as a result of the student’s request for confidentiality, certain adjustments which would otherwise be available may not be able to be made.

5. In any case, all verbal discussions in which a student discloses that s/he has an impairment as well as requests for confidentiality should be noted in writing by staff members and, if at all possible, signed by the student so that a written record exists that the disclosure was made, that the student requested that the disclosure remain confidential and a discussion took place regarding reasonable adjustments - see Section 4 for further information regarding evidence.

3.2.  What are the relevant duties of an institution under the Data Protection Act 1998?

The DPA applies only to dealings with recorded personal data (i.e. personal data which is written down). It forbids the improper recording, storage and use of personal data and in particular of sensitive personal data which is at issue in the context of disability.  Infringements of the DPA can give rise to civil actions for compensation, in cases where the student has suffered damage.

An institution is expected to take additional precautions when dealing with sensitive personal data because of the nature of such information.  This is explained in further detail below.

The DPA requires institutions to process personal data and sensitive personal data “fairly and lawfully”.  In order to process data fairly, the individual must be aware of what information the institution holds about them, what the institution intends to do with such information, and to whom the institution will disclose it.  Therefore, it is essential that, when information about disability is disclosed, the disabled person is told at the time that the information is collected what will be done with this information and to whom it will be passed.  If this is not possible at the time of collection, it should be done as soon as is reasonably practicable after receiving the information.  

In order to process information about disability fairly and lawfully, certain conditions set out in the DPA require to be met.  The most straightforward ground which allows the processing of sensitive personal data is to get the explicit and informed consent of the student.  If it is not possible to obtain the explicit and informed consent of the student, there may be other grounds for processing sensitive personal data.  These include:-

1.
that the institution is processing such information necessary for the exercise of any functions conferred on it under any enactment – i.e. the DDA;

2.
that it is being processed for the purposes of, or in connection with any legal proceedings (including prospective legal proceedings).  This will only be valid where there is a strong possibility of a claim against the institution under the DDA.

Breaches of the  DPA can be non-intentional:

Example 3.2A

Gerda has disclosed to the University that she has MS.  She does not wish this to be passed to third parties.  Gerda asks the University to supply an employer with a transcript of her academic record.  This record as supplied includes a reference to her impairment.  This is likely to constitute a breach of the DPA.

Breaches of the DPA can also arise from misunderstandings about the scope given for processing data, including communication and disclosure: 

Example 3.2B

Nathan has disclosed to his tutor that he is dyslexic.  He does not want this information to be widely circulated but he would like it to be taken into account in the assessment of his written work.  The tutor informs the departmental administrator and the departmental exams co-ordinator by e-mail of the arrangement that he has agreed with the student.  Nathan has now learned from the departmental administrator that his dyslexia is widely known about in the department and is upset. 

Maybe Nathan thought that the tutor could make all the arrangements without telling anybody; maybe the tutor did not explain the situation adequately.  The person’s consent, which is vital for allowing the institution to process his data, has to be well-informed and explicitly given.  

Explicit and informed consent is the most straightforward way for an institution to process disability information fairly and lawfully and therefore is the route that institutions should take.  If this is not possible and a member of staff feels that they may be processing disability information under one of the other grounds under the DPA, specialist advice should be sought.

Recommendation for practice (9):  Institutions should check that their institutions existing DPA Notification is sufficient to cover processing activities.

As a requirement of the DPA, an institution has to supply a general description of the nature of the data it holds, the processing taking place and details of the technical and organisational measures taken against (among other things) unlawful processing of personal data to a government office known as the Office of the Information Commissioner.  This is known as “Notification”.  If an institution is processing data which is not covered by its Notification, such processing is likely to contravene the DPA.  In most institutions, the systems for meeting the DPA obligations and reporting requirements are administered by specialist staff, and a good deal of thought will already have gone into the matter of how staff should be instructed to deal with sensitive personal information.  For present purposes, it is worth checking that academic staff and other staff who work with disabled students are aware of what types of processing are covered in the Notification of their institution. 

Recommendation for practice (10): Institutions should review documentation on which the personal information of students is collected.

Staff should be aware that sensitive personal data, including data concerning students’ impairments, should normally be gathered, stored and used only in such a way as the student has explicitly consented to; such consent needs to be well-informed and should wherever possible be secured in writing.  Staff should be aware that processing of such data without explicit consent may incur liability for the institution.  Therefore, all documentation in which the personal information of a student is collected, such as matriculation forms, applications for accommodation services etc should be reviewed to ensure they contain a data protection statement explaining what data is being collected, why it is being collected, what it will be used for and whether it will be disclosed to any third parties.  Ideally, the documentation should be signed and dated by the student to show his or her consent to such processing.

Section Four: Evidence

Evidence — information which documents a fact, or entitles or justifies a decision — gets scant mention in the DDA and the associated Code of Practice which applies to Higher Education.  Yet it is clear that the practice of institutions is heavily influenced by the need to seek evidence and to document steps taken.  

It is important that staff know when it is appropriate or even necessary to seek evidence prior to making any adjustments, and when such a request for evidence may in itself be discriminatory.

4.1.  Evidence to justify making a reasonable adjustment

In practice, in most instances where evidence is collected, it is collected in the interest of supporting the disabled student and to justify adjustments being made.  Evidence that plays this role will often be information about aspects of the student’s impairment(s) and abilities which might affect engagement with the central concerns of the course or fulfillment of core requirements.  For example, this would include dyslexia assessments which establish that the student has a specific learning difficulty, reports from a doctor that certify impaired stamina, liability to infections, or dietary requirements, or specialist occupational health assessments that identify susceptibility to particular stressors in the study or work environment.  

In some cases, it may be appropriate also to hold evidence that the particular support or adjustment put in place will be effective in removing any substantial disadvantage which the student might otherwise face, while allowing the student to meet the same fundamental learning objectives as other students.

4.2.  Evidence to justify what would otherwise be discriminatory

The second reason is, in a way, the opposite of the first.  The Code makes the point that ‘a responsible body should not be looking for reasons or excuses to discriminate against disabled people or students…’ but sometimes, unfortunately, the institution will find it necessary to take actions which, in the absence of justification (such as maintaining academic standards or protecting the interests of other students), would be discriminatory. Where such justification is required, it will be prudent to hold appropriate evidence in case of a subsequent claim.   An example of such action contemplated in the Code is the exclusion of a student whose illness is likely to make him violent or disruptive.  

Example 4.2A
Joan, head of the Religious Studies department, is approached by a group of six students who are concerned about the rages of their fellow-student, Saul.  Saul is diagnosed with schizophrenia, takes medication and functions well in the main but is apt to flare up in small group discussions when he has been known to throw objects about the room and has struck at least one fellow student with a heavy book.  Small group discussions are a very important part of the Religious Studies course.

Joan asks Saul to attend the student doctor, and requests that the latter should talk to Saul’s psychiatrist with a view to finding whether he can continue to attend the course, perhaps on different medication. 

In taking this line Joan is in conscious opposition to the strongly held view of her colleague Philo, the course tutor, who wants to initiate disciplinary proceedings against Saul immediately.

It is at least arguable that in a difficult case of this sort the more cautious and considered approach of Joan is better.  It is certainly less likely to be discriminatory.  However, such an approach has to be balanced carefully against the institution’s general duty of care to all of its staff and students.

4.3.  Evidence to justify the use of public money

Much day-to-day generation of evidence is to provide assurance that public money is properly spent.   If disabled students are entitled to particular financial help, the institution which dispenses this money or authorises its dispensation must be sure that the student meets the condition under which s/he is allowed to benefit, namely being disabled. 

In many cases, such as when a student applies for a Disabled Students’ Allowance, the institution will seek evidence from the student on behalf of a grant awarding authority.  This may consist of medical certificates and technology assessments.

Example 4.3A

James records on his UCAS form that he is disabled.  The University asks him to provide evidence in the form of an appropriate medical certificate so that he will be eligible for a Disabled Student’s Allowance. 

Example 4.3B

Marcus, a student from overseas who does not qualify for Disabled Student’s Allowance, reports that he has epilepsy and requires access to an extensively modified computer display unit.  Before authorising the purchase of such a device the University asks Marcus to provide a medical certificate attesting that he has epilepsy, and refers Marcus to a technology specialist who will provide evidence of what sort of equipment Marcus needs.

It is clear that, in cases like these, the institution is acting in its own interests in certifying that a particular student is disabled or that a particular adjustment is effective, justified, and auditable.  It is also in the institution’s own interest to help the student to access the funds to which he may be entitled to cover the cost of reasonable adjustments since, otherwise, it may have to fund such adjustments from its own internal funds.  

4.4.  Evidence collected as to the risk posed to a disabled student, or to others, for reasons related to Health & Safety

Cases may arise where the institution is under an obligation to consider the likelihood and seriousness of harm that may occur to a student or to third parties as a result of the student’s health condition.  This obligation arises not under the DDA but under the law of negligence.  Since the student is likely to be in control of most of the information that will be useful in forming a view, the institution will naturally seek information from the student regarding the nature of this risk.  This may take the form of communication from medical experts or occupational health advisers.  
Example 4.4A

Bridget has been absent from study for six months following her admission to hospital after an incident when she made an attack on a University employee.  The University is in possession of a psychiatrist’s report from that time where Bridget is diagnosed with paranoid schizophrenia.  The psychiatrist took the view that the stress associated with Bridget’s studies played a part in her illness.  She is now well and wishes to return to study.

The University might take the view that it would be unwise to subject Bridget to the stresses of study without evidence that she really is well enough to be able to function without risk to others and herself.  How strong the justification for this view would be would depend upon what is known already about the severity of the previous attack and perhaps about the extent to which the developing illness gave warnings which could be heeded a second time.  If existing information suggested that Bridget was capable of serious violence when ill and that her illness developed rapidly and unpredictably, then this would strengthen the University’s position that fresh expert evidence was required about the likely effects of study stresses on Bridget before she is allowed to return.  

On the other hand, as we do not ask all students for a certificate of fitness to study, it is important to ensure that any requirement to produce such evidence is supported by having a proportionate reason for requiring it.  Asking a disabled student to provide this evidence, in the absence of clear reasons which are both material and substantial, is likely to be discriminatory.

Recommendation for practice (11):  Ensure that staff are aware of valid reasons for seeking evidence and refrain from requesting evidence when this is inappropriate.

In all cases evidence has to be interpreted and a decision made by staff who are in a position to make judgements about the demands of study, the core requirements of the course and the permissible modifications that can be made to study and assessment arrangements.  Normally, academic staff responsible for the course will be best placed to make the required decisions about what adjustments are possible and what are not.   The institution’s Disability Service (or equivalent) will be able to take a view on the student’s health history and on the specialist evidence to hand from psychiatric or medical advisors.  It will also be alive to the possibilities of IT equipment and other ways, both human and technological, of supporting the student.  The student has obviously a central role in any decision to commence/continue/resume study, and his or her decision in the matter should normally carry weight, provided that s/he is in a fit condition to take it (a matter on which medical evidence may be desirable).  Here, as elsewhere, it is desirable that the disabled student, the academic department and the Disability Service collaborate in a three-way partnership to identify possible barriers to study and to remove or mitigate them.

Recommendation for practice (12): Ensure that mechanisms are in place to enable a balanced judgement of a student’s requirements to be made.

Decisions which call for evidence often require evaluation of a student’s requirements and entitlements in the context of wider issues.  Such evaluation should be done explicitly and in a collaborative manner between the disabled student, the institution’s Disability Service and the relevant academic department, with a Disability Adviser normally assuming a lead role.

Recommendation for practice (13): Ensure that some form of evidence of the discussion is established where a student discloses verbally that s/he has an impairment or disability-related requirements.

As outlined further in Section 3, where a student discloses to a member of staff that s/he has an impairment or disability-related requirements, including where the student requests that such disclosure be kept confidential, the member of staff should take a written note of the discussion which took place to ensure that the institution has written evidence which it can call upon should such discussion ever come into question in the future.
Appendix 1:  Recommendations for Practice

Recommendation for practice (1): Encouragements to disclose can be embedded in the institution’s information systems.

Questions can be put on application forms, reminders of the institution’s policies and encouragements to disclose can be circulated to students at key times in the academic year.  The existence of specialist resources in the institution can be publicised.

Recommendation for practice (2): Good practices by the institution can minimise the need to disclose. 

The natural effect of anticipatory reasonable adjustments embedded in the general design of courses might be to make disclosure unnecessary in many cases.

Recommendation for practice (3): Appropriate training and exhortation to staff can make them easier to disclose to, and help them to handle disclosure in a way that is both useful to the student and meets the institution’s legal obligations.

Staff development can help staff to deal respectfully with disabled students who disclose and may save staff from making elementary mistakes which can involve the institution incurring liability.

Recommendation for practice (4): The institution should ensure that it is easy to disclose and easy to decide if a person has disclosed.

Efforts should be made to ensure that students know that facilities exist in the institution for them to disclose impairments in a way which is responsive to their sensitivities about disclosing.  Establishing such a system and promoting it to students so as to encourage disclosure may well count as an effective anticipatory reasonable adjustment.  

Recommendation for practice (5): Assurances relating to the removal of barriers should be realistic.

If an institution gives false assurances regarding adjustments, it might find itself having to compensate a disabled person who, in reliance upon unwise and over-optimistic assurances about possible adjustments, has perhaps given up a job or incurred other expense to enrol for a course which is in fact wholly inaccessible to him/her.   

Recommendation for practice (6): Course descriptions should provide students with fair, accurate and appropriate information on which to make informed choices.  

Course descriptions should fairly and accurately reflect the demands made by a course.  This will often help clarify the issues raised by a particular applicant’s impairment.  They should also be cast in a mode which encourages applicants to discuss with institution staff the extent to which a given course is accessible or can be made accessible to them.    

Recommendation for practice (7):  Disclosure itself should only be regarded as preliminary and should lead naturally to discussion of study implications.

Disclosure that one falls into an impairment category, or that one carries a medical diagnosis, contributes little if at all to the task of identifying what are the barriers to study in a particular case.  That depends on the nature of the subject and the course, as well as on the precise extent or degree of the impairment – matters which require to be discussed with the disabled person.

Recommendation for practice (8): Institutional policies should be clear on the confidentiality of student disclosure.

The institution ought to have a well-thought out policy on the confidentiality of disclosures of a sensitive nature made by students to staff, and staff who are likely to discuss such sensitive matters with students ought to be well-versed in their obligations.  

Recommendation for practice (9):  Institutions should check that their existing DPA Notification is sufficient to cover processing activities.  

If an institution is processing data which is not covered by its Notification, such processing is likely to contravene the DPA.  It is worth checking that academic staff and other staff who work with disabled students are aware of what types of processing are covered in the Notification of their institution.

Recommendation for practice (10): Institutions should review documentation on which the personal information of students is collected.

Staff who work with disabled students should be aware that sensitive personal data, including data concerning students’ impairments, should normally be gathered, stored and used only in such a way as the student has explicitly consented to.  Staff should also be aware that a disclosure of such data which is inconsistent with the DPA may incur liability for the institution. All documentation on which the information of students is collected should contain an appropriate data protection statement outlining what types of processing will take place.

Recommendation for practice (11):  Ensure that staff are aware of valid reasons for seeking evidence and refrain from requesting evidence when this is inappropriate.

It is important to ensure that any requirement to produce such evidence is supported by having a proportionate reason for requiring it.  Asking a disabled student to provide this evidence, in the absence of clear reasons which are both material and substantial, is likely to be discriminatory.

Recommendation for practice (12): Ensure that mechanisms are in place to enable a balanced judgement of a student’s requirements to be made.

Decisions which call for evidence often require evaluation of a student’s requirements and entitlements in the context of wider issues.  Such evaluation should be done explicitly and in a collaborative manner between the disabled student, the institution’s Disability Service and the relevant academic department, with a Disability Adviser normally assuming a lead role.

Recommendation for practice (13): Ensure that some form of evidence of the discussion is collected where a student discloses verbally that s/he has an impairment or disability-related requirements.

Members of staff should make written notes of their discussions with a student where s/he disclosed that s/he has an impairment or disability-related requirements so that the institution has written evidence of the same.

Appendix 2:  Useful Resources

· Disability Discrimination Act 1995 (as amended) Code of Practice for providers of Post-16 Education and Related Services

Produced by the Disability Rights Commission
www.drc-gb.org 

This site also contains a link to the Disability Discrimination Act 1995 and a useful series of booklets on particular aspects of disability law in Higher Education.

· Teachability: Creating an Accessible Curriculum for Students with Disabilities 

Published in 2000 by the Scottish Higher Education Funding Council, this document aims to be a source of information and a structure to assist institutions to review their provision for disabled students.  It is available from the University of Strathclyde Special Needs Service: www.teachability.strath.ac.uk
· Access All Areas: disability, technology and learning, eds Phipps, Sutherland, and Seale 

This publication contains useful information on the choice of IT solutions for access problems experienced by disabled students.  It was published in 2002 by Techdis, www.techdis.ac.uk
· Skill: National Bureau for Students with Disabilities  - a generally indispensable source of information on good practice for disabled students. www.skill.org.uk
· Code of Practice for the Assurance of Academic Quality Standards in Higher Education.  Section 3: Students with Disabilities.  Published in 1999 by the Quality Assurance Agency for Higher Education.  www.qaa.ac.uk
· The Data Protection Act 1998
www.hmso.gov.uk/acts/acts1998/19980029.htm
· The Human Rights Act 1998
www.hmso.gov.uk/acts/acts1998/19980042.htm
· Finding Out About People’s Disabilities
A document produced by the Department for Education and Skills.  www.lifelonglearning.co.uk/findingout/index.htm
· Providing Work Placements for Disabled Students
A document produced by the Department for Education and Skills.  
www.lifelonglearning.co.uk/placements/index.htm

PAGE  
2

